AMENDED IN SENATE APRIL 7, 2005

SENATE BILL No. 390

Introduced by Senator Bowen

February 17, 2005

An act to—add—Part—6-5—(commenetng—with—Seetton—249-56)—to
Brviston—2 amend Section 11604 of the Probate Code, relating to
probate agreements.

LEGISLATIVE COUNSEL’S DIGEST
SB 390, as amended, Bowen. Probate-agreements: assignments:
cash advances.
Existing law provides for the regulation of-viatieal-settlements-and

the-transfer-of struetured-settlement paymentrights the distribution of

an estate.

Th1s b111 would s1m11arly regulate—pfebafe—agfeemeﬁts—wﬁteh—weﬂ-}d

d-rse}es&fes—to—t-heﬁér&efﬁey—é}eﬁefa-} the asszgnment of a benef iciary’s

entire or partial interest in an estate in consideration for a cash
advance, as specified. The bill would require the agreement to be filed
with the court, would require specified disclosures with regard to
costs and fees, and would prohibit an assignment agreement from
containing certain provisions, including, but not limited to, an
acceleration or binding arbitration clause.
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SB 390 —2—

Because a violation of—these those provisions would be a
misdemeanor,—the this bill would impose a state-mandated local
program by expanding the scope of a crime.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that
reimbursement.

This bill would provide that no reimbursement is required by this
act for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

SECTION 1. Section 11604 of the Probate Code is amended
fo read:

11604. (a) This section applies where distribution is to be
made to any of the following persons:

(1) The transferee or assignee of a beneficiary.

(2) Any person other than a beneficiary under an agreement,
request, or instructions of a beneficiary or the attorney in fact of
10 a beneficiary.

11 (b) (1) A beneficiary’s entire or partial interest in the estate
12 may be assigned by written agreement in consideration for a
13 cash advance, only if the following conditions are met:

14 (A) The complete assignment agreement is filed with the court.
15 (B) The complete assignment agreement is provided to the
16 personal representative or the personal representative’s attorney
17 of record.

18 (C) The stated consideration was, in fact, provided to the
19  beneficiary.

20 (D) The assignment is nonrecourse to the beneficiary in the
21 event that there are not sufficient assets from the beneficiary’s
22 interest in the estate to cover the full value of the assignment.

23 (2) In addition to paragraph (1), in consideration of a cash
24 advance the following items shall be disclosed, with reasonable
25 certainty, to the beneficiary at the time the assignment was
26 executed:
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(A) The amount of the consideration to be paid to the
beneficiary.

(B) The amount of the assignment.

(C) If applicable, any reduction in the amount of the
assignment, if the estate distributes within a stated early payoff
rebate timeframe.

(D) The amount of any costs or fees to be charged to the
beneficiary, such as transaction or processing fees, document
retrieval costs, credit report costs, title search costs, due
diligence fees, filing fees, bank or electronic transfer costs, or
any other fees or costs to be charged to the beneficiary.

(3) Other than those charges referred to in subparagraph (C)
of paragraph (2), no additional charges, such as interest, fees, or
costs, shall be added to the amount of the assignment.

(4) The assignment shall be written and available in the same
language principally used in any oral discussion or negotiation
leading to execution of the agreement and shall be in at least
10-point type.

(5) Under no circumstance shall an assignment agreement
include any of the following:

(A) A hold harmless clause.

(B) A confession of judgment clause.

(C) A power of attorney conferring general powers to the
assignee to represent the beneficiary’s entire interest in the
decedent’s estate.

(D) Any assignment or other compensation for services, except
for the portion of the estate to be assigned under the agreement.

(E) Any acceleration provision.

(F) A binding arbitration clause.

(c) The court on its own motion, or on motion of the personal
representative or other interested person or of the public
administrator, may inquire into the circumstances surrounding
the execution of, and the consideration for, the transfer,
agreement, request, or instructions, and the amount of any fees,
charges, or consideration paid or agreed to be paid by the
beneficiary.

ter-

(d) The court may refuse to order distribution, or may order
distribution on any terms that the court deems just and equitable,
if the court finds either of the following:
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(1) The fees, charges, or consideration paid or agreed to be
paid by a beneficiary are grossly unreasonable.

(2) The transfer, agreement, request, or instructions were
obtained by duress, fraud, or undue influence.

te-

(e) Notice of the hearing on the motion shall be served on the
beneficiary and on the persons described in subdivision (a) at
least 15 days before the hearing in the manner provided in
Section 415.10 or 415.30 of the Code of Civil Procedure.

(f) A violation of any condition set forth in subdivision (b) is a
misdemeanor.

SEC. 2. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because
the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changes the
penalty for a crime or infraction, within the meaning of Section
17556 of the Government Code, or changes the definition of a
crime within the meaning of Section 6 of Article XIII B of the
California Constitution.
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